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Lasz16 Blutman':

Preclusive Effect of Directives: An Explanatory Framework for the
Post-Lisbon Era

The preclusive effect of directives is of special significance when they are applied in legal disputes
between private litigants. The relevant case law starting with Pafitis seems to run against the
principles laid down previously in the Marshall/ Foster/ Dori doctrine. This article is seeking to
establish a conceptual framework for a possibly more consistent explanation of the Pafitis case
law than those having been offered so far. The author takes stock of those general legal effects
that a directive may produce in internal litigation, explores the features and functioning of
preclusive effect, reaches back to and elucidates the distinction between direct effect and direct
applicability and identifies four levels as to how directives operate in domestic litigations. The
conclusions drawn from these considerations make way for fitting the Pafitis case law into the
Court’s general jurisprudence relating to directives.

I. The Pafitis case law

Since the beginning of the 1970s a question has been looming permanently on the horizon,
namely, under what conditions directives can have direct effect in the domestic law of Member
States. After van Duyn remaining isolated from the subsequent case law, the relating and well-
known principles have been developed and reinforced by the European Court of Justice in the
Marshall(l), Foster and Faccini Dori cases (and later repeated and refined many times in other
cases).2 The Marshall/ Foster/ Dori doctrine based on the distinction between horizontal and
vertical legal effects has been facing a serious challenge since the 1990s as legal practice has
gradually brought to the surface some shortcomings of this construction in legal disputes
between private parties (hotizontal disputes).” Commentators usually attribute the outset of the

! Laszl6 Blutman is Professor of International and European Law at the University of Szeged (Hungary).

2 Case 41-74 Van Duyn v Home Office [1974] ECR 1337, especially paras 12-15, (invoked only two times by the Court
in fifteen years following upon the decision, moreover, in other contexts than applicability of the directives); Case
152/84 Marshall v Southampton and South-West Hampshire Area Health Authority (Teaching) [1986] ECR 0723; Case C-
91/92 Faccini Dori v Recreb Srl [1994] ECR 1-3325, Case C-188/89 Fuster and others [1990] ECR 1-3313. However,
spectacular prelude to this case law was the Becker case, Case 8/81 Ursula Becker v Finanzamt Miinster-Innenstadt [1982]
ECR 0053.

3 By private parties I mean individuals or legal persons not falling into the category of the organizations, bodies and
other entities which form part of or subject to the authority or control of a public authority or the State, see Case C-
297/03 Sozialbilfeverband Robrbach [2005] ECR 1-4305, para 27, Case C-6/05 Medipac-Kazantzidis AE v Venizelio-Pananio
(PE.S.Y. KRITIS) [2007] ECR 1-4557, para 43.
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erosion of these principles to CLA Security International, though this decision (dated 30 April 1996)
was preceded by two other decisions in Pafitis (dated 12 March 1996) and Berndldez (dated 28
March 1996) where the directives in question had also been assigned specific legal effects in
horizontal litigation.4 I therefore will call the cases raising the problem of the horizontal,
preclusive effect of directives Pafitis case law.”

Main features of these cases lie in that the Court considers directives applicable in disputes
between private parties and they preclude the application of national provisions contrary to them.
This preclusion, however, usually prevents a private party to litigation from asserting its rights
rooted in the national legal rule which the application of the directive has precluded from
applying in the case. Thus, this preclusive effect of directives comes suspiciously close to direct
effect which is not allowed in disputes between private patties under Marshall/ Foster/ Dori
principles and has brought tension in the case law. By referring to “sufficiently precise and
unconditional” directive provisions (e.g. in CLA Security International) the Court highlighted the
usual criteria of the direct effect, and thus gave the impression that the preclusive effect of
directives in such circumstances coincides with direct effect. So, with the Pafitis case law various
speculations have come to light as to how these decisions can be reconciled with previous
practice of the Court.

This article is not about arguing for or against the horizontal direct effect of directives but
seeking a relatively consistent explanation for the Court's relevant case law. The basic problem is
how cases belonging to the Pafitis case law can be made consistent with the Marshall/ Foster/ Dori
doctrine, and whether the distinction between vertical and horizontal effect can be maintained.®
Various attempts have been made to give comprehensive answer to the problems these cases
raised, but each of them has more or less failed.” Even the most elegant and viable theory based
on a distinction between exclusionary and substitution effects of directives has suffered serious

4 Case C-194/94 CLA Security International SA v Signalson SA and Securitel SPRL [1996] ECR 1-2201; Case C-441/93
Panagis Pafitis and others v Trapega Kentrikis Ellados A.E. and others [1996] ECR 1-1347; Case C-129/94 Rafael Ruiz
Berndldez [1996] ECR 1-1829, (though Berndldez was not a traditional horizontal dispute). The facts of these cases are
too well-known to be repeated here.

> Of course, there had been cases even before Pafitis where the Court interpreted directives in disputes between
private litigants, but did not advert to their applicability and did not attribute to them preclusive effects in relation to
national legislation; see Tedeschi, one of the archetypes of all horizontal disputes at the Court concerning the
application of directives, Case 5-77 Carlo Tedeschi v Denkavit Commerciale s.r.l. [1977] ECR 1555, or Case C-112/89
Upjobn Company and Upjohn NV v Farzoo Inc. and J. Kortmann [1991] ECR 1-1703. Though I am concerned here mainly
with horizontal disputes, directives may have horizontal effects in vertical disputes where the application of
directives affects the rights of non-litigant individuals, see the Costanzgo/ Wells/ Arcor case law, see infra n 68.

6 See e.g. J. Steiner and L. Woods, Textbook on EC Law, 8th ed., OUP, Oxford, 2003, at 98-103.

7 For such theories, see e.g. K. Lackhoff and H. Nyssens, Direct Effect of Directives in Triangular Situations, 23
European Law Review (1998) 397, at 397-413.; T. Hartley, The Foundations of European Commmunity Law 6th ed., OUP,
Oxford 2007, 209; P. Figueroa Regueiro, Invocability of Substitution and Invocability of Exclusion: Bringing Legal Realism to the
Current Developments of the Case-Law of Horigontal’ Direct Effect of Directives, Jean Monnet Working Paper 7/02. (New
York 2002) 16-17, soutce: <http://www.jeanmonnetprogram.org/papers/02/020701. html> (accessed November 9,
2009); T. Downes and C. Hilson, Making Sense of Rights: Community Rights in EC Law, 24 Euxrgpean Law Review
(1999) 121, at 132; M. Dougan, The Disguised Vertical Direct Effect of Directives 59 The Cambridge Law Journal
(2000) 5806, at 586-612; M. Szpunar, Direct Effect of Community Directives in National Courts Centrum Europejskie
Natolin, 2003, 6-7., soutce: <http://www.natolin.edu.pl/pdf/zeszyty/Natolin_9-2003.pdf > (accessed November 9,
2009).
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and sound attacks.® Hartley took the view that “no theory provides a full explanation of the twists

and turns of the Court’s case law.””’

In what follows I will investigate whether there may exist other explanation, or at least a
conceptual framework for other explanations, more comprehensive and consistent than the
previous ones. For this purpose I shall reinterpret the concept of direct applicability against direct
effect in light of legal effects of directives. As the central concept of the Pafitis case law is the
preclusive effect of directives an evident starting point is to locate its place among other general
legal effects of directives in national legal proceedings.

II. Six general effects of directives in national legal proceedings

In explaining the Pafitis case law at least four essential factors should be reconciled:" (1) some
directives can be applicable in legal disputes between individuals; (2) the directive applied this way
can have a preclusive effect on the applicability of a national provision; (3) nevertheless, the
directive has no direct effect, i. e. obligations of private parties cannot be based on a directive; (4)
and distinction between vertical and horizontal disputes and/or legal relations must be
maintained. It seems to me that two problems cannot be evaded: that of direct applicability and
the question of when obligations are imposed on a private person in a legal dispute, which is a
standard point recurring in the Court's case law.

The Court of Justice established in the Pafitis-type cases a legal effect (preclusive effect) that is
less than direct effect (i.e. full effect), but is more than the effect traditionally termed as indirect
effect (duty of consistent interpretation). Since one of the legal effects of directives prevailing in
horizontal relations have to be explained and put in context it must, in some way, be outlined
what general legal effects a directive may have in domestic legal disputes. On the other hand, as
direct effect is the full effect (/invocabilité maximale) of an EU measure (directive), and in
horizontal relations the preclusive effect of directives is something less (/invocabilité partielle), direct
effect will be the evident reference point in evaluating these effects."

8 See especially Joined Cases C-240/98 to C-244/98 Océano Groupo v Quintero and Salpat Editores v Prades, Badillo,
Berroane and Felizi [2000] ECR 1-4941, Opinion of A.G. Saggio, paras 38-39; Case C-287/98 Luxemburg v Berthe Linster
and others [2000] ECR 1-06917, Opinion of A.G. Léger, paras 57-75. The theory itself roots in the practice of the
French administrative courts, see C. Blumann and L. Dubouis, Drit institutionnel de 'Union européenne, 3rd ed., Litec,
Paris 2007, 461. For the criticism of this theory, see e.g. Hartley, gp. cit. n 6 supra, at 210 or P. Craig and G. de Burca,
EU Law, 4th ed., OUP, Oxford 2007, 302-303. Craig claims that there are at least four reasons for which the theory
turns out to be inadequate, P. Craig, The legal effect of Directives: policy, rules and exceptions, 34 Eurgpean Law
Review (2009) 349, at 368-369.

? Hartley, op. cit. 11 6 supra, at 213.

10" As the Court has often declared since Pafitis that the Marshall/ Foster/ Dori docttine is well and alive, see e.g. more
recently Case C-350/03 Elisabeth and Wolfgang Schulte v Deutsche Bausparkasse Badenia AG [2005] ECR 1-9215, para 70,
ot Joined Cases C-397/01 to C-403/01 Bernbard Pfeiffer and others v Deutsches Rotes Kreug, Kreisverband Waldshut el”
[2004] ECR 1-8835, para 108. See also Craig and de Burca, gp. ait. n 7 supra, at 301.

" Blumann and Dubouis, gp. cit. n 7 supra, at 458-460. Surprising as it is, the concept of direct effect is not
unambiguous and in some cases it proves very hard to delimit it from other legal effects. Craig and de Burca uses the
notion in a wider and a more restricted sense; there are those who contrast direct effect and incidental direct effect;
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The various general legal effects of directives can overlap, but they can be adequately specified in
six forms according to the case law of the Court:'? (1) a party to the dispute can rely on the
directive;” (2) the directive can confer rights on a party;14 (3) the directive can impose obligation
on the party;” (4) the national court is required to set aside a national provision which is contrary
to the directive;'® (5) the national court is bound, so far as it is possible, to use the relevant
directive in interpreting and construing national legal rules (conforming interpretation);'’ (6) the
directive precludes the application of a national provision contrary to it (preclusive effect).

In examining these legal effects in terms of direct effect, it becomes clear that case (5) does not
presume direct effect as, in case of conforming interpretation, the EU norm can only assert its
legal effect through and by force of the interpreted national provision and in this sense the legal
effect is “indirect” as opposed to direct one.'®

The Court of Justice frequently examines whether a private person can invoke a directive in
internal litigation, see case (1). There were times when this possibility of invoking an EU legal

and those who analysing the decisions of the Court abstain from treating the consequences of application of a
directive as direct effect, though leaving this possibility open at the same time. Craig and de Burca, op. ¢t n 7 supra, at
269-270, S. Weatherill, Breach of Directives and Breach of Contract, 26 European Law Review (2001) 177, at 184,
Lenz, Sif Tynes and Young, Horizontal What? Back to Basics, 25 Eurgpean Law Review (2000) 509, at 509. Neither
does the Court itself seek to make connections between direct effect and other legal effects, except, perhaps, for
when the referring national court has an express question regarding this in preliminary ruling procedure. In cases
where the question of the horizontal application of directives is raised, the problem of direct effect does not always
come up clearly and explicitly, although every such case bears this question in principle.

12T would not count among these effects the obligation of the Member States to transpose propetly the directive into
their domestic law, because this is addressed to the State as legislator and not producing practical legal effects within
particular national legal disputes. The other point that should be made is that the Court made it clear in Inter-
Environnement Wallonie that in the period of transposition of a directive Member States must abstain from taking
measutes which may setiously compromise the presctibed tesult. Case C-129/96 Inter-Environnement Wallonie ASBL. v
Région Wallonne [1997] ECR 1-7411, para 45. Though in Adeneler it is alluded to that the executive and judiciary are
also bound by this principle, it is not clear in what manner, therefore I do not take this vague, unspecified effect into
account, Case C-212/04 Konstantinos Adeneler and others v ELIG [2006] ECR 1-6057, paras 121-122, (whete the Court
might have in mind some kind of weak obligation of construing domestic law conforming to the essence and
purpose of the directive to be transposed; for a similar conclusion see S. Weatherill and P. Beaumont, EU Law, 3rd
ed., Penguin Books, London, 1999, at 412-414, or R. L66f, Temporal aspects of the duty of consistent interpretation
in the First and Third pillars, 32 Ewuropean Law Review (2007) 888, at 890-891. Furthermore, elements of the list given
are not homogenous and some of them can be treated as consequences of some legal effects, and not the outward
forms thereof.

B See e.g. Case 94-71 Schliiter and Maack v Hanptzollant Hamburg-Jonas [1972] ECR 0307, para 30, or recently, Case C-
226/07 Fiughafen Kiln/Bonn GmbH v Hauptzollamt Kiln [2008] ECR 1-5999, para 39; Joined Cases C-453/02 and C-
462/02 Finanzamt Gladbeck v Edith Linneweber and Finanzamt Herne-West v Savvas Akritidis [2005] ECR 1-1131, para 38.
M See e.g. Case 26-62 van Gend & Loos v Netherlands Inland Revenne Administration [1963] ECR 0003; Joined Cases C-
46/93 and C-48/93 Brasserie du Pechenr SA v Bundesrepublik Deutschland and The Queen v Secretary of State for Transport, ex
parte: Factortame Ltd and others [1996] ECR 1-1029, para 23.

15 Marshall (152/84), n 1 supra.

' Case 106/ 7T Amministrazione delle Finanze v Simmenthal Spa [1978] ECR 0629, para 22.

'" Case 14/83 Sabine von Colson and Elisabeth Kamann v Land Nordrhein-Westfalen [1984] ECR 1891.

18 Case C-106/89 Marleasing v La Comercial Internacional de Alimentacion [1990] ECR 4135, Opinion of A.G. van
Gerven, para 7.
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provision in an internal dispute in itself indicated direct effect in the Court's case law."”
Nevertheless, the won Colson, Grimaldi, Marleasing decisions laying down the principle of
conforming interpretation washed away the importance of invocation of EU law i abstracto and
made it obvious that case (1) cannot simply be the manifestation of just the direct effect, since a
private party can rely on an EU norm with a view to fostering the adequate interpretation of a
domestic legislation, i.e. to producing indirect effect. For this reason, the Court tends to refer to
the possibility of relying on an EU norm in less and less general terms. Rather, it makes use
thereof in connection with whether someone can invoke the norm in order to enforce a right or
obligation, thus the Court connects case (1) with (2) and (3). The possibility to rely on an EU
legal norm (directive) has become a kind of ancillary formation which does not exclude per se its
independent appearance. But Blumann and Dubouis point out correctly that talking about the
invocability of a directive in the abstract just conceals the nature of the legal effect for which the
provision is invoked.”

Case (4) is considered to be the classic formula given in Simmenthal (I1), and it essentially looks
identical with the preclusion in (6). For instance, in Bussone also decided in 1978, the Court of
Justice identified the legal effect of a directly effective regulation as “precluding the application of
any legislative measure”.”’ This formally means as if a court would set aside the national
provision. Thus, the legal effect in (4) and (6) can be identified with each other.

Furthermore, case (2) appears not to be a necessary criterion of the direct effect, although the
Court of Justice traditionally, from van Gend & Loos on, connects direct effect of a provision with
its creating rights for the parties to the dispute. When it held in Danske Siagterier that the treaty
provision at issue “has direct effect in the sense that it confers on individuals rights...”” it just
repeated a regular statement of direct effect doctrine.” This, however, is not always a condition
for a directly effective directive. There were a number of environmental protection cases where
owing to the absence of environmental impact assessment private persons tried to enforce
obligation based on directive against State entities in vertical disputes without having any
substantive, determinable, correlative right. Despite this, the Court found the directive emerged
in such cases applicable: lack of a right identifiable on the part of the private person invoking it
did not make an obstacle to the direct effect of the directive.” So conferring rights by a directive
provision indicates its direct effect, but this is not a necessary condition thereof.

19 See e.g. Case 249/85 Albako Margarinefabrik Maria von der Linde GmbH and Co. KG v Bundesanstalt fiir landwirtschaftliche
Marktordnung [1987] ECR 2345, para 10.
20 Blumann and Dubouis, gp. ¢it. n 7 supra, at 459.

*' Case 31/78 Francesco Bussone v Ministere italien de Lagrieniture [1978] ECR 2429, para 31.

22 Case C-338/89 Danske Slagterier agissant pour Jydske Andelssiagteriers Konservesfabrik AmbA (Jaka) v Landbrugsministeriet
[1991] ECR 1-2315, pata 22, otiginally in van Gend & Loos (26-62), n 13 supra, para 11-B, see also e.g. Case C-337/95
Parfums Christian Dior SA and Parfums Christian Dior B v Evora BT [1997] ECR 1-6013, paras 44-45.

2 Case C-118/94 Associazione Italiana per il World Wildlife Fund and others v Regione 1eneto [1996] ECR 1-1223, Case C-
72/95 Aannemersbedrijf P.K. Kraaijeveld Bl e.a. v Gedeputeerde Staten van Zuid-Holland [1996] ECR 1-5403; some classify
Verbolen among these cases, Joined Cases C-87/90 to C-89/90 _A. Verholen and others v Sociale 1 erzekeringsbank
Amsterdam [1991] ECR 1-3757, see Lenz, Sif Tynes and Young, gp. «t. n 10 supra, at 511; similarly Downes and
Hilson, op. cit. n 6 supra, at 132-133.
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As a result, only case (3) can be the one that is the indispensable concomitant of the direct effect:
inasmuch as an obligation based on a directive falls on one party in a national legal dispute, it is
without doubt the essential mark of direct effect. This is the most restricted, but indispensable
legal effect of a norm with direct effect. If the Court of Justice wishes to uphold the
Marshall/ Foster/ Dori doctrine, it cannot permit that in a horizontal dispute a directive be applied
so that obligations will be imposed on a private party originating in the directive provisions.

The central question is the relation of case (6) to case (3): if, according to the Court, a directive
“precludes” a national provision, what effect may be attributed to it then? This is a problem of
key importance because in the Pafitis case law the particular legal effect of directives can be
identified as preclusive effect.”

ITI. Preclusive effect of directives — in context

Establishing the preclusive effect of directives in horizontal disputes is not without any
antecedent.”” On the contrary, given the Court’s previous case law, the 1996 breakthrough cannot
be regarded as unexpected (at least in hindsight). Before the Pafitis case, there had been at least
two decades of the Court's jurisprudence where it had attributed preclusive effect to (directly
effective) EU measures in internal legal disputes.

But before the Pafitis case the Court had referred even in various horizontal disputes to the fact
that a directive provision “precluded” a national practice or national provision. The
Dekfker/ Habermann-Beltermann case law can be regarded as such, in relation to Directive
76/207/EEC.*® Nevertheless, these cases did not bring about any breakthrough because the
Court used the expression “preclusion” for contrasting the content of the directive with that of
the national legislation, and not in a sense of legal effect for narrowing the scope of application
of an internal legal rule.”” But later on, the Court of Justice started referring eventually or in a
downright manner to the preclusive /lga/ effect of a directive provision using the expression
“preclusion”. This “slipover” marks the essential and conceptual change.

24+ Many authors use the expression “incidental (horizontal) effect” of directives denoting the legal effect which the
Court attributes to the directives in the Pafitis case law, see e.g. A. Arnull, The European Union and its Court of Justice,
OUP, Oxford, 1999, at 140; Craig, gp. cit. n 7 supra, at 364-369; P. Kent, Law of the European Union, 4th ed., Pearson
Education, 2008, at 109; Steiner and Woods, gp. cit. n 5 supra, at 100-103; Craig and de Burca, gp. cit. n 7 supra, at 296-
300. In these cases the adjective “incidental” seems almost meaningless, because it is not placed within the context of
the Court’s case law, terminology and doctrines. In what sense and from what aspect can it be considered incidental?
Can incidental effect be produced by directly applicable rules? Is it direct effect or something else? For instance,
Weatherill handles this “incidental effect” as direct effect, while Arnull assumes that it cannot be qualified as direct
effect, Weatherill, op. cit. n 10 supra, at 184; Arnull, 7bid.

%5 It is worth noting that Blumann and Dubouis treat the effect of inapplicability (/inapplicabilité) as sui generis legal
effect of directives as I do, Blumann and Dubouis, op. ¢z n 7 supra, at 460.

26 Case C-177/88 Elisabeth Johanna Pacifica Dekker v Stichting V ormingscentrunm voor Jong Volwassenen (VU -Centrum) Plus
[1990] ECR 1-3941; Case C-421/92 Gabriele Habermann-Beltermann v Arbeiterwoblfabrt, Bezirksverband Ndb./ Opf. e.1/.
[1994] ECR 1-1657, paras 8-10.

27 For this sense of preclusion see Lenz, Sif Tynes and Young, gp. ¢it. n 10 supra, at 516; Figueroa Regueiro, gp. cit. n 6
supra, at 17; Szpunar, op. cit. n 6 supra, at 12-15 and 21, and see also J. Stuyck, Comments on Case Océano Groupo, 38
Common Market Law Review (2001) 719, at 733-734.
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The rise of the Pafitis case law happened among particular circumstances as far as the first case
(the Pafitis case) is concerned. The Court had applied directly the company law Directive
77/91/EEC in question in two eatlier (vertical) cases and a provision of the directive had
precluded certain national legal rules.”® In Pafitis the same provision of the same directive (Art.
25) had been brought up under very similar circumstances, in this case now involving a
horizontal dispute. The Court of Justice also established the preclusive effect of the said directive
provision as it had done in the previous cases, although this case was one between private
litigants.”” Transferring previous conclusions drawn in vertical disputes to a horizontal dispute
indicates the “slipover” I have referred to which shows essential change on the merits.

Preclusion of a national provision is not denoted only by the term “preclude”, but also by the
formula “setting aside” used by the Court in paragraph 22 of the Simmenthal (1I) judgment or in
other instances the expression of “non-application” or “disapplication”, too. All of them refers to
the ad hoc restriction of the application of a national rule and the effect of the applied EU
measure, but moreover the term “preclude”, by its double meaning, can also refer to the material
relationship of a directive and a national provision. Due to this double meaning of “preclusion” it
is uncertain in many cases in what sense the Court uses the term (as opposed to “setting aside” or
“disapply” which clearly refer to the ¢ffect of the EU measure).

As the preclusive effect of directives (and thus the preclusion of any contrary national provision)
is based upon Article 4(3) EU and Article 288 FEU (ex Articles 10 and 249 of the EC Treaty),

and all things considered, upon primacy of EU law,”

the preclusion of a contrary national
provision appears this way as such special “measure” to which now Article 4(3) EU (ex Article 10
EC) is referring. Nevertheless, the preclusive effect of directives is restricted: special character of
the directive as a legal source (framework law directly addressed to the Member States
themselves), the principle of legal certainty and limits of the EU competence must be taken into
consideration as restrictive factors, which prevent directives from imposing obligations on a
private party, i.e. which prevent preclusive effect of directives from turning into direct effect in

horizontal disputes.

All this leads to the issue of the relation of preclusive effect to the direct effect itself. The Court
of Justice did expressly refer to this in the relatively early Marimex case: a regulation having direct
effect has a legal effect to preclude the application of a national provision contrary to it.”" This,
however, does not exclude the possibility that norms disposing of legal effect other than direct
one can have such preclusive effect. This position is shared by Advocates General Léger and

* Joined Cases C-19/90 and C-20/90 Marina Karella and Nicolas Karellas v Minister for Industry, Energy and Technology and
Organismos Anasygkrotiseos Epicheiriseon AE [1991] ECR 1-2691; Case C-381/89 Syndesmos Melon tis Eleftheras Evangelikis
Ekglissias and others v Greece and others [1992] ECR 1-2111.

2 In addition, the problem of direct effect had not even come up, though the Greek court referring for a preliminary
ruling had explicitly invoked it, Pafitis (C-441/93), n 3 supra, para 13.

> von Colson (14/83), 0 16 supra, para 26. FEU stands for the Treaty on the Functioning of the European Union.

’! Case 84-71 SpA Marimes: v Ministero delle Finange [1972] ECR 0089, para 5.
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Saggio, as well as certain commentators in their wake, who think that the preclusive effect is not
just the feature of direct effect, but that of the primacy of EU law. *

I am inclined to agree with this approach, but in different conceptual framework. It is clear if we
wish to maintain the Marshall/ Foster/ Dori doctrine, then preclusive effect cannot be attributed
exclusively to directly effective measures. In Pafitis case law the Court speaks of preclusive effect
in a sense that it nevertheless does not acknowledge direct effect of directives applied this way.
The preclusive effect cannot therefore be an effect of solely those EU legal norms which give rise
to direct effect.” Though I admit that preclusive effect is an evident consequence of the primacy
of EU law, but in horizontal litigation directives without being directly effective must be directly
applicable to be able to produce preclusive effect. So I regard preclusive effect as a feature of
directly applicable EU measures (including directives). That is I will be arguing for in the
following,.

IV. Directives: how to relate preclusive effect to direct applicability?

1. Reassessing direct applicability against direct effect

Under the Pafitis case law it seems there is an increased role of the distinction as to what is meant
by directly applicable norms as opposed to norms producing direct effect.”® However, the clear

distinction between direct applicability and direct effect is not a primary question: neither in the
case law of the Court of Justice nor in the works of commentators.”” The Court frequently uses

32 Océano Grupo (C-240-244/98), n 7 supra, A.G. Saggio's Opinion, at [38-39]; Linster (C-287/98), n 7 supra, Opinion of
A.G. Léger, paras 57-75; Figueroa Regueiro, gp. cit. n 6 supra, at 30-34; K. Lenaerts and T. Corthaut, Of birds and
hedges: the role of primacy invoking norms of EU law, 31 Ewurgpean Law Review (2006) 287, at 302-309, R. Schiitze,
Supremacy without pre-emption? 43 Common Market Law Review (2006) 1023, at 1028-1031. In contrast, some authors
clearly suggest that preclusive effect simply constitutes direct effect: Lenz, Sif Tynes and Young, gp. ciz. n 10 supra, at
516; Lackhoff and Nyssens, p. ¢it. n 6 supra, at 399; Dutheil de la Rochere, Introduction an droit de 'Union enropéenne, 4th
ed., Hachette, Paris, 2005, 122.

33 This conclusion is supported by the Court’s holding in Pfesffer where the body examined separately the preclusive
effect of Article 6(2) of Directive 93/104 at paras 90-101 and its direct effect at paras 102-119. Pfiffer (C-397-
403/01), n 9 supra.

3+ It is possible that this distinction was purely theoretical and sterile (Hartley, gp. cit. n 6 supra, at 198) but having had
growing importance since the Grosskrotzenburg case (see infra n 52) and the Pafitis case law. It was Winter who first
called attention to the importance of this distinction in his influential article, J. Winter, Direct Applicability and
Direct Effect: Two Distinct and Different Concepts in Community Law, 9 Common Market Law Review (1972) 425.

3 Significant confusion of terminology can be seen in legal studies to which Judge Edwards also referred D.
Edwards, Direct effect — myth, mess or mystery? VII I/ diritto dell’'Unione Enropea (2002) 215, at 219. Distinguishing
directness from indirectness and relating application of a rule to the effects of a rule may cause considerable troubles
and diverging ideas and terminology. The terminology of the issue is not in a better shape in French either, see
Blumann and Dubouis, op. ¢t. n 7 supra, at 452 ot C. Brice-Delajoux and J-P. Brouant, Droit institutionnel de 'Union
européenne, Hachette Supérieur, Paris, 2000, at 147.
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direct effect and direct applicability interchangeably.” Some authors consider these two

phenomena - if not necessarily in theory, but along a more practical approach - to be identical.”

In my view, identifying direct applicability with direct effect, even from a practical aspect, cannot
be maintained when dealing with horizontal effects of directives. Therefore I assume, as for
example Stezner and Woods do, that direct applicability is a necessary (but not sufficient)
precondition of direct effect,” as it would be hard to conceive that a legal provision produces
legal effects in a case but at the same time it does not apply to this particular case.” This claim
finds support in the Coutt's case law: e.g. in Grad the Court has taken the view that “..
[regulations| are directly applicable and therefore by virtue of their nature capable of producing direct
effects..” regarding direct applicability as a precondition of the direct effect.”’ If we claim that a
directly non-applicable rule cannot have direct effect, the reverse question seems also important,
too: is there, and if so, under what conditions, a directly applicable EU measure which on the
other hand does not have a direct effect? If yes, what legal effect can it produce?”' This
distinction is essential to be able to explain the Court’s case law in connection with the horizontal
effects of directives.

By direct applicability I mean that a legal provision being legally sufficiently complete® is able to
enter national legal (judicial and administrative) practice and apply by itself in particular legal
proceedings without other (e.g. transforming, implementing or supplementary) legal rules. This
description does not rule out that a measure might require further measures for its proper or full
implementation, but not for its entry and independent (albeit sometimes limited) application in
national legal disputes. This is a more restrictive description than that we usually come across and
which roughly follows the Court's statements made in [ariola and Zerbone emphasizing the

36 See e.g. Case 43-71 Politi s.a.s. v Ministry for Finance of the Italian Republic [1971] ECR 1039, para 9, Case 271/82
Vincent Rodolphe Auer v Ministere public [1983] ECR 2727, para 11, or from the recent case law, see Case C-238/06 P
Develey Holding GmbH & Co. Beteilignngs KG v OHIM [2007] ECR 1-9375, para 43.

K. Varnay and M. Papp, Az Eurdpai Unid joga [Law of the European Union], 2nd ed., Complex, Budapest, 2005, at
256-263, D. Medhurst, EU Law, 3rd ed., OUP, Oxford, 2001, at 32-38, P. Mengozzi, European Community Law,
Graham and Trotman - Nijhoff, 1992, at 89.

38 Steiner and Woods, op. ¢it. n 5 supra, at 89-90. Similarly P. Dollat, Drit enropéen et droit de I'Union eurgpéenne, Dalloz,
Paris, 2005, at 328, Dutheil de la Rochere, gp. cit. n 31 supra, at 93, Blumann and Dubouis, op. ¢t. n 7 supra, at 452.

3 In contrast, Amull takes the view that direct applicability is a sufficient but not necessary precondition of direct
effect (without further elaboration or reference), Arnull, op. cit. n 23 supra, at 108. Similarly W. Cairns, Introduction to
European Union Law, 2nd ed., Routledge-Cavendish, London, 2002, at 110, or L. Cartou, L’Union enrgpéenne, Dalloz,
Paris, 1994, at 150. This view is principally based on the premise that by direct effect of a legal provision a right is
necessarily conferred upon a party. Howevet, since the Grosskrotzenburg case and the Kraagjeveld/ Linster/ Wells case law
(infra n 52 and 53) it has become clear that conferral of right is not necessary feature of direct effect, and so, that
direct applicability is in fact not sufficient but necessary precondition of a directly effective provision.

40 Case 9-70 Grad v Finanzamt Trannstein [1970] ECR 0825, para 5 (italics added by the author); similarly Case 41-74,
op. at. 0 1 supra, para 12 or Case 322/88 Grimaldi v Fonds des maladies professionnelles [1989] ECR 4407, para 11.
Furthermore, in Case 50-76 Awmsterdam Bulb BV v Produktschap voor Siergewassen [1977] ECR 0137, para 5, the Court
has regarded direct effect as inherent in (directly applicable) regulations.

1 See Winter, op. ¢it. n 33 supra, at 425: in some respects invoked and followed by Edwards, gp. cit. n 34 supra, at 216.
42 See Case 57-65 Alfons Liitticke GmbH v Hanptzollamt Sarrelonis [1966] ECR 0293, para 1, Case 28-67 Firma Molkerei-
Zentrale Westfalen/ Lippe GmbH v Hauptzollamt Paderborn [1968] ECR 0211, para (1)A.
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capacity of directly applicable measures of entering into national law without any further measure. *
This approach fails in case of directives at least in two respects. Under such definition one does
not find answer to the question of whether or not non-transposed or mis-transposed directives
are part of 2 Member State's national legal system? Shaw's answer is in the positive,* but if so,
such directives or some of their provisions are directly applicable measures like regulations? They
are clearly not. Furthermore, it does not explain “indirect applicability”, which should exist if
direct applicability exists and should also be accounted for. Thus, I rather take direct applicability
as a capacity of a legal provision of entering national legal practice and applying independently of
other legal rules in particular legal disputes.*

On the other hand, by direct effect I mean in most traditional sense that a legal provision is
capable of giving rise to rights and obligations enforceable by a court.” But, in what sense can a
legal effect be direct or indirect? In my view a provision is directly effective if it can be used as an
independent legal basis for the legal assessment of the particular factual situation in terms of
rights and obligations. A provision is only indirectly effective, if its legal effect is aimed at and
influences only other legal rules applicable in the legal dispute: an indirectly effective provision
may constitute a basis for only assessing another legal rule, therefore it only "indirectly" reaches
the facts of the case through influencing the meaning or application of other rules.”” In this sense
both preclusive effect and the duty of conforming interpretation is an indirect legal effect of
directives.

In what sense can the application of a legal provision be direct or indirect? According to the
description I have given previously a provision is directly applicable if in a legal dispute it has the
capacity of standing and applying all by itself without the help or medium of other legal rules. It
follows that EU directives used by national courts to perform their obligation of conforming
interpretation cannot be treated as directly applicable ones because in such disputes they serve as
means of determining the meaning of another legal provision which the national court construes
or interprets. In such situations the directive can only apply in the case indirectly i.e. by virtue of
another (national) provision under interpretation. On the other hand, a directive producing
preclusive (indirect) effect does not apply by force of a national provision, but it applies
independently of and against another national provision to be precluded. In this sense a directive

4 See e.g. Craig and de Burca, op. cit. n 7 supra, at 84, Arnull, op. ct. n 23 supra, at 107, J. Shaw, Law of the European
Union, 31rd ed., Palgrave, Basingstoke, 2000, at 428, or S. Weatherill, Cases and Materials in EC Law, 31d ed.,
Blackstone, London, 1996, at 69 and 85. The Court traditionally set up a three-tiered specification of direct
applicability of the regulations: the regulation (1) comes into force solely by virtue of their publication in the Official
Journal, Case 39-72 Commission v Italy (Premium for slaughtered cows) [1973] ECR 0101, para 17; (2) does not need
implementation measures, ibid., (3) its application in favour of or against those subject to it are independent of any
measure of reception into national law, see Case 34-73 F. L/i VVariola Spa v Amministrazione 1taliana delle Finange [1973]
ECR 0981, para 10, Case 94/77 Fratelli Zerbone Snc v Amministragione delle finanze dello Stato [1978] ECR 0099, para 23.
4 Shaw, op. cit. 1 42 supra, at 429.

4 For a more or less similar description see J-C. Gautron, Drit européen, 8th ed., Dalloz, Paris, 1997, at 159 or T.
Tridimas, Public Law of the Enropean Communities, Sweet and Maxwell, London, 1995, at 207.

46 L.e. justiciability of EU legal provisions, see e.g. Shaw, gp. ¢iz. n 42 supra, at 428, Blumann and Dubouis, gp. «z. n 7
supra, at 419, Brice-Delajoux and Brouant, p. ¢iz. n 34 supra, at 147.

47 For a similar point, see the Opinion of A.G. Kokott in Case C-369/04 Hutchison 3G UK Ltd and others v
Commissioners of Customs & Excise [2007] ECR 1-5247, para 148.
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having preclusive effect is directly applicable because it stands alone against the contrary national
legal provision to be precluded and neutralized.

In sum, the directly applicable legal rule without direct effect makes its way into the field of
judiciary, thus enters into the courtrooms and reaches the judge’s pulpit: the judge has an
obligation to take it into consideration and, if necessary, apply it for specific purposes (e.g. using
it for interpretation of another rule). This rule being without direct effect, however, does not
reach the legal tilt-yard and the parties in the sense that the rule cannot provide rights to or
impose obligations on the litigants, i.e. it may produce legal effects only indirectly, through other
rules. On the other hand, a directly effective rule does not only reach the pulpit, but also the
parties, and from then on, rights and obligations can be derived directly therefrom.*

From all this it follows that one can distinguish three levels on which a directive (until its proper
transposition) may produce general legal effects towards Member States:

Level(I) - It obliges the State only as a legislator if the directive is applicable neither directly nor
indirectly;

Level(Il) - It obliges the Member State (its legislative, executive and judicial branches) if the
directive is indirectly or directly applicable, but does not have direct effect;

Level(III) - It obliges the Member State as legislative, executive and judicial organization and also
the State as a litigant if the directive is directly effective.

In horizontal disputes the preclusive effects produced by directives can be located on Level (1),
as its essence consists in that a directive prevents the application of a contrary domestic rule
without creating rights for or imposing obligations on the parties. In this case the directive has no
direct, only indirect effect, but is directly applicable. (From another angle, since a directive may
not have direct effect in horizontal legal disputes according to the Marshall/ Foster/ Dori doctrine,
the preclusive effect of a directive may only prevail in these cases if by virtue of its provisions no
right or obligation is created by precluding a contrary domestic rule.) Of course, preclusive effect
appears both on Level (II) as well as Level (III) because it goes not only with directly applicable
but as well as directly effective rules; in fact preclusive effect being a standard form of direct
effect is a natural concomitant of directly effective EU legal rules.” On Level (II) may another
widely-known  form  of indirect effect appear when, according to the oz
Colson/ Grimaldi/ Marleasing case law, an obligation is imposed on the national court to interpret
national law consistently with EU measures applying indirectly and producing only indirect
effects.

4 For a similar position, see Gautron, gp. at. n 44 supra, at 159, or Edwards, gp. ciz. n 34 supra, at 216. Nevertheless,
there are other ways of approaching the relation between direct effect and direct applicability; for a somewhat
unorthodox idea, see T. Eilmansberger, The relationship between rights and remedies in EC law: in search of
missing link, 41 Common Market Law Review (2004) 1199, 1202-1203.

¥ See e.g. Linneweber (Joined Cases C-453/02 and C-462/02), n 12 supra.
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2. Applicable measures (directives) without direct effect in the Court's case law

In spite of conceptual uncertainties, there is certain tradition of making distinction between direct
applicability and direct effect in the Court's case law (although a great number of examples
contrary to this could be mentioned). In some eatlier decisions the Court of Justice distinguished
the two phenomena in the case of regulations,” or even has been forced to do so confronting the
difficulty that not all of the regulations can give rise to direct effect because lack of precision or
the regulation itself may empower Member States to adopt further measures for its
implementation.” That was the case in Monte Arcosu where a provision of the regulation at issue
was directly applicable without, however, producing direct effect in the case.”

A new aspect of this distinction definitely started to shape in the Grosskrotzenburg case a couple of
months before the Pafitis, Berndldez and CLA Security International decisions.” Here the Court in an
infringement action under Article 226 EC (now Article 258 EU) held that the State obligation
stemming from a directive is objective in nature and can be applied and enforced by State
authorities even if no private persons rely on its provisions in defense of their rights. The Court
separating in procedural sense the obligation falling upon the State from any correlative rights to
be invoked by an individual opened up the way for the well-known Kraazjeveld/ Linster/ Wells case
law.”* The importance of these Level (III) cases lies in the Court's making it clear that private
litigants may rely on untransposed or mistransposed directives and obligations based on them
against the State or its entities without being able to assert any correlative rights. So on Level
(III), directives may produce direct effect against a State in an internal legal dispute without

55

conferring rights on other litigants,” or put another way, conferring rights on litigants is a

sufficient but not necessary precondition or characteristic of a directly effective legal provision.”

0 See e.g. Case 33-64 Betriebskrankenkasse der Heseper Torfwerk GmbH v Egbertina van Dijk [1965] ECR 0131, para 1. In
Leonesio the referring national court making a distinction between direct applicability and direct effect in the first
question seemed to prompt the Court to follow the distinction, Case 93-71 Orsolina Leonesio v Ministero dell'agricoltura e
Joreste [1972] ECR 0287, paras 2 and 5.

5t Case 230/78 SpA Eridania-Zuccherifici nazionali and SpA Societa Italiana per [Industria degli Zuccheri v Minister of
Agriculture and Forestry and others [1978] ECR 1-02749, paras 33-35.

52 Case C-403/98 Agzienda Agricola Monte Arcosu Srl v Regione Autonoma della Sardegna and others [2001] ECR 1-0103,
especially paras 25-29.

The case concerned an infringement action against Germany having failed to have an environmental impact
assessment prescribed by a directive made in connection with a thermal power station. Case C-431/92 Commission v
Germany (Grosskrotzenburg) [1996] ECR 1-2189, para 26.

54 Kraaijeveld (C-72/95), n 22 supra; Linste(C-287/98), n 7 supra; Case C-201/02 Delena Wells v Secretary of State for
Transport, Local Government and the Regions [2004] ECR 1-00723. It must be noted that these principles reach back to
Case 51-76 Verbond van Nederlandse Ondernemingen v Inspectenr der Invoerrechten en Accijnzen [1977] ECR 113, paras 22-24,
which the Court also invoked.

% See also Edwards, gp. at. n 34 supra, at 225 or Eilmansberger, op. cit. n 47 supra, at 1215.

> It follows from this proposition that the definition of direct effect attributing such effects exclusively to rules
which are capable of creating rights cannot be sustained, see e.g. Gautron, op. ciZ. n 44 supra, at 159. On the other
hand, the test for this proposition, that conferral of right is a sufficient condition of direct effect, would be the
evaluation of such hypothetical situation, where a litigant could invoke a right based on a directive without making
way for any correlative obligation also flowing from the directive against other parties (a kind of reverse
Grosskrotzenburg situation).
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Separating a general and objective State obligation to follow and apply a directive from the actual
legal position of the private parties in a legal dispute (in terms of conferring rights or imposing
obligations),”” the Court reinforced the applicability of directives also in horizontal disputes on
Level (II) even if these directly applicable directives produce legal effects stopping short of direct
effect. This will take us to the situation where the preclusive effect of a directive may, in theory,
prevail in horizontal disputes. Let us suppose the directive at issue does not confer rights and
impose duties on the private litigants, but there is a contrary national provision the application of
which can be conclusive to the outcome of the case. One party invokes the directive so as to
preclude the application of the national provision detrimental to the invoking party's legal
interests without thereby imposing any obligations based on the directive on the other private
party. What can the national court do? The Member State and its court has a general and
objective obligation to insure the prevalence of the directive under Article 4(3) EU (ex Article10
EC) irrespective of whether or not the application of the directive serves as a tool for enforcing
private litigants' rights, that is irrespective of the private litigants actual legal position in the
dispute, except in one respect, that application of directive may not give rise to obligations
against the other party. This general and objective obligation can be discharged in an ad hoc
manner if the court excludes the application of the national provision in question from the case.
In this instance, the directive becomes applicable, but it will have no direct effect whatsoever.
This is the situation which emerged in a range of cases such as in Candolin, Pafitis and Berndldez.”

3. What renders a directive without direct effect directly applicable?

Not every directive can prevail in the above mentioned way, since direct applicability - and not
only direct effect - comes with preconditions. As we take direct applicability as being in itself a
prerequisite of direct effect, it is not so obvious for the first glance whether the often invoked
“clear, precise and unconditional” requirements are conditions of the direct effect or those of the
direct applicability, which become the conditions of the direct effect because the direct
applicability itself is a characteristic of directly effective rules.” T assume that the condition of

7 A further specific legal effect has been established in the Inter-Environnement Wallonie case (a Level (III) case) in
relation to not directly, but indirectly applicable directives where the Court held that during the transposition period
Member States must refrain from taking any measures liable seriously to compromise the result prescribed. Inzer-
Environnement Wallonie (C-129/96), n 11 supra, para 45, see also Case C-138/05 Stichting Zuid-Hollandse Milieufederatie v
Minister van Landbomw, Natunr en Voedselfwaliteit [2006] ECR 1-8339, para 42. This is also a Level (II) legal effect,
clearly short of direct effect, because not only the Member State as legislator, but the Member States” executive and
judicial branches ate also bound by this rule derived partly from Atrticle 10 EC, see Adeneler (C-212/04), n 11 supra,
especially paras 121-122, and see also Lo6f, op. cit. n 11 supra, at 890-891. But the Court seems to rule out the
individual’s relying on the preclusive effects of the directive before the period prescribed for its transposition has
expired, at least in relation to pre-existing national legal rules, Case C-157/02 Rieser Internationale Transporte GmbH v
Asfinag [2004] ECR 1-1477, patas 66-69.

58 Case C-537/03 Katja Candolin and others v Vahinkovakuutusosakeyhtii Pobjola, Jarno Ruokoranta [2005] ECR 1-5745;
Pafitis (C-441/93), n 3 supra, Berndldez (C-129/94), n 3 supra.

% The conditions of direct effect are not strictly and uniformly worded in the case law. First, the “clear and
unconditional” requirement was set up in Case 26-62 van Gend & Loos, n 13 supra, para 11-B or later Joined Cases C-
163/94, C-165/94 and C-250/94 Lucas Emilio Sanz de Lera and others [1995] ECR 1-4821, para 41, then the
“precision” as a further condition appeared in Case 6-64 Costa v E.IN.E.L. [1964] ECR 1141. Since Costa different
variants can be encountered, for example the legal provision at issue producing direct effect shall be “unconditional
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direct applicability of not directly effective directives may also lie in that the legal provision at

. .. . . 60
issue be “unconditional and sufficiently precise”.”

If we take as a starting point that the specificity of a directly applicable directive is that it enters
the field of judiciary and the courtrooms on Level (II), but not creating directly rights in favour
of or obligations against the litigants, an evident question may come in: Are the requirements of
clarity, precision and unconditionality needed for a directive (or generally an EU legal norm) to
be able to enter the field of the judiciary, or just to create rights and obligations? When the
question is put this way, we can reach some particular conclusions.

A norm must be sufficiently clear and precise in order for its content to be identifiable and
applicable directly on Level (II), whereas in case of direct effect in order for the rights and
obligations included in it to be identifiable and judicially enforceable on Level (III). The
“sufficiently precise and clear” condition can thus be generally a condition with both directly
effective and directly applicable provisions - only the degree and form of precision and clarity can
be different at most.”" Unequivocality as the Court used the term in paragraph 52 of the judgment
in Marshall (I) means a degree of precision which indicates a precondition for direct effect. But a
directly applicable provision not producing direct effect is also conditional upon certain clarity
and precision. Dutheil de la Rochére pointed out that a directive should be sufficiently precise to
be capable of precluding a national provision, ie. of having preclusive effect.” In 2on Colson,
which was a Level (II) litigation, the directive at issue did not contain precise and unconditional
obligation to produce direct effect, but it was precise enough to be able to provide basis for the
national court's interpretation, i.e. to have indirect effect.”’ Naturally, to identify an obligation in a
directive provision requires much higher degree of precision of the rule than to discern the
purpose of the whole measure in order to use it for interpreting a national legal rule or for

unveiling its inconsistency with a national provision.

As far as unconditionality is concerned, the conclusion is of a similar nature. In Klattner the Court
of Justice concisely set out the essentials of this condition: “A legal provision is unconditional
where it lays down an obligation which is not qualified by any condition and is not made subject,

and sufficiently clear and precise”, see e.g. Grad (23-70), n 39 supra, para 9, Case C-62/93 BP Soupergaz v Greece [1995]

ECR 1-1883, para 34; Case C-156/91 Hansa Fleisch Ernst Mundt GmbH & Co. KG v Landrat des Kreises Schleswig-
Flensburg [1992] ECR 1-5567, para 13; or even “clear, precise and unconditional” without qualification, see e.g. Awuer
(271/82), n 35 supra, para 11, Case C-113/97 Henia Babahenini v Belgium [1998] ECR 1-0183, para 17; or, not
necessarily clear, just “unconditional and sufficiently precise”, see e.g. Marshall (152/84), n 1 supra, para 52,
Sozialhilfeverband Robrbach (C-297/03), n 2 supra, para 27. Many authors sepatate unconditional nature of the rule as a
requirement of direct effect from the requirement that the operation, application of the rule must not be dependent
on further action being taken by the EU or national authorities; so does — for example - Hartley following
Dashwood, Hartley, op. cit. n 6 supra, at 193. Admitting that this distinction has its own rationale, 1 rather sweep these
factors under the general requirement of unconditionality, as did Mengozzi, op. ¢it. n 36 supra, at 89; Blumann and
Dubouis, gp. cit. n 7 supra, at 459; Weatherill and Beaumont, gp. ciz. n 11 supra, at 393-396; or Dutheil de la Rocheére,
op. cit. n 31 supra, at 114.

0 CLA Security International (C-194/94), n 3 supra.

61 In contrast, Dollat concluded that direct applicability is the third precondition of direct effect in addition to clarity
and unconditionality, Dollat, gp. ¢it. n 37 supra, at 328.

2 Dutheil de la Rochere, op. cit. n 31 supra, at 118.

3 pon Colson (14/83), n 16 supra, para 18, see also Weatherill and Beaumont, gp. cit. n 11 supra, at 414.
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in its implementation or effects, to the adoption of any measure either by the EU institutions or
by the Member States...”** This “measure” can either be an adoption of a further legal provision
or the exercising of some discretionary power left open by the legal norm. When direct
applicability is at stake the question is whether the legislator has maintained the possibility of
adopting a legislative act enabling the full application of the EU measure.

The “unconditionality” is a criterion of both direct applicability and direct effect, having partial
disparities in its content, though. Eridania and Monte Arcosu suggest that the Member State’s
power ensured by a regulation to pass implementing measures may prevent the regulation having
direct effect but is not bound in all cases to be prejudicial at the same time to its direct
applicability.” For example, exercising a rather significant power of discretion with regard to the
application of an EU measure can deprive the norm of its direct effect as exercising discretion
may subject the existence of particular obligations to be based on this measure to vatious
conditions, which cannot be directly derived from its provisions.” It is not, however, so much
the case with direct applicability because the potential discretion does not necessarily deprive the
norm of the possibility of its application in a case for the purposes of precluding a contrary
national legal rule on Level (IT).”

As a conclusion we can claim that the sufficient precision, clarity and unconditionality are just as
much of general conditions of direct applicability as that of the direct effect, but the specific
content of these conditions is not the same in the two instances. Naturally, this conclusion is
quite general and its practical application is not without problems.” Inferring from the Court’s
case law, it is the in-depth analysis of norms on a case-by-case basis that decides these questions.
Based on this conclusion, however, it becomes understandable why we need not think of the
Court’s alluding to direct effect when it examined the conditions of ‘sufficient precision’ and
‘unconditionality’ in the CLA Security International case. Another point that follows from this is that
the only essential criterion of the difference between a provision with direct effect and a directly
applicable rule without direct effect is whether it can impose duties on private litigants. This is
also deemed to be the limit of direct applicability in accordance with the Court's case law.

* Case C-389/95 Stegfried Klattner v Elliniko Dimosio [1997] ECR 1-2719, para 33, the origin of this formula is in
Liitticke (57-65), n 41 supra, para 1.

5 Eridania (230/78), n 50 supra, paras 33-35; Monte Arcosu (C-403/98), n 51 supra, paras 25-29.

% Sometimes the relatively wide discretion enjoyed by the Member States in implementing an EU measure does not
prevent its provisions from producing direct effect, see e.g. BP Soupergaz (C-62/93), n 58 supra, para 34. Or even, the
fact that an EU measure allows the Member State to which it is addressed to derogate from the provisions of this
measure or subjects the rights included therein to limitations on various, specified grounds does not in itself deprive
these legal provisions of direct effect, see e.g. van Duyn (41-74), n 1 supra, para 7 ot Hansa Fleisch (C-156/91), n 58
supra, para 15.

o7 But see the point made by A. G. Léger in paragraph 42 of his Opinion in Linster (C-287/98), n 7 supra.

o8 Craig and de Biirea, for instance, concluded that the Court of Justice only referred to well-known phenomenon and
problem of self-execnting norms existing in international law by having established the conditions of direct effect in van
Gend & Lovs, Craig and de Burca, gp. ait. n 7 supra, at 275.
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V. What cannot be side-stepped: obligations of private party based on directive

Serious disputes have arisen in various legal studies as to whether the Court attributed direct
effect to the applied directives in the Pafitis case law.”” Prima facie, some doubt may arise in this
70

regard.” For instance, in the Unilever Italia case the application of the directive fundamentally
changed the parties' legal position, and as a result of the application of the directive, the
defendant (Central Food) had to pay the purchase price. In Candolin, the insurance company had to
compensate for the damage incurred due to the preclusive effect of the directive. Were not
obligations imposed on the private parties by reason of the application of the directive at issue?
In this respect such cases rise two basic, but abstract questions as follows. How to assess the
situation when the preclusive effect of a directive prevents a private party from asserting its rights
rooting in the excluded national rule: Is it an obligation imposed on this litigant? On the other
hand, do the directive applied in this way impose obligation on a private litigant if it precludes a
national provision having hindered the other litigant to assert some substantive right in the
proceedings? These questions concern the very nature of legal obligation at an almost

philosophical level.”

Though the Court seems to be very determined in that a directive must not create obligation in
horizontal relations, as this is the last bastion yet standing between regulation and directive, the
Court has in fact taken a very restrictive stance in what “imposing obligation” means in such legal
settings. This extremely restrictive approach is grounded in and expressly or implicitly makes use
of three distinctions. (1) Following the Court’s case law, a distinction should be made whether a
legal obligation can be enforced against a private party resulting from the application of a directly
applicable directive or this obligation is directly based on the applied directive. The limitation
established in the Marshall/ Foster/ Dori case law does only apply for the second instance: an
obligation entering in on account of the preclusive effect of a directive should not be directly
based on this directive. (2) It also seems important that the directive precludes a general rule or
just an exception, restriction, or a rule specific to a general or background national rule. (3) A
third distinction which usually plays role is between the imposition of the legal obligation on a

® Theoretically, not only horizontal disputes would be of account here. Those vertical disputes should not be
overlooked either where a directive horizontally and adversely affects the rights of non-litigant individuals
(Costanzo/ Wells/ Arcor case law). Though the Court in its statement made in paragraph 56 of the Wells or paragraph
35 of the Arcor (III) judgments did not exclude the possibility that a directive may not produce direct effect against
the State in such vertical situations even if it resulted in an obligation falling upon a third private party, but the direct
effect would be permissible if it were conducive to only “adverse repercussions” on the rights of third parties.
However, at this moment, all this lacks practical importance, as in the cases having so far arisen the Court has not
established that obligation would have fallen on third non-litigant party in applying a directive in a vertical dispute,
the application of the directive has only had “adverse effects” on the legal interests of third parties. Therefore I do
not advert to these cases, but the conclusions drawn here apply to them. Case 103/88 Fratelli Costanzo SpA v Conune
di Milano [1989] ECR 1839, especially paras 28-33; Wells (C-201/02) at [55-61]; Joined Cases C-152/07 to C-154/07
Areor AG & Co. KG and others v Germany (Arcor (I1T) [2008] ECR 1-5959, especially paras 35-38.

70 See e.g. Craig, op. cit. n 7 supra, at 366-367.

71 That is why we can come across strange intellectual adventures. Searching for what a legal obligation is some
commentators get as far as Hobfeld's scholastic legal category system which was elaborated by him in the 1910s, see
Downes and Hilson, gp. cit. n 6 supra, at 121; Editorial Comments, Horizontal direct effect - A law of diminishing
coherence? 43 Common Market Law Review (2000) 1, at 3.
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party and the legal effect of a directive merely aggravating the legal position or affecting adversely
the legal interests of a private party.”

If we share the assumption of Judge Lenaerts and Corthaut that there is a dividing line, albeit a
very thin one, between precluding national legislation and imposing obligations on private
parties,73 that must run along these three distinctions that I have set out.”*

The question is whether these distinctions or their combinations are capable of giving a general
and meaningful account for the Court's decisions made up till now in relation to hotizontal
effects of directives.

No obligations based on directives seem to be imposed on the litigants where the directive and
the precluded national provision are of different subject matter and their interactions are either
procedural in nature (CLA Security International, Unilever Italia) or just contingent even if they are
substantive (Océano Groupo, Ingmar). Here, a private litigant will become subjected to an obligation
or an additional legal burden by virtue of the preclusive effect of the directive, nevertheless, this
obligation is not flowing directly from the directive but from other existing national legal rules (or
contracts).” In these cases the exclusion/substitution distinction may work well having a strong
explanatory power, and some elements of the Court's reasoning falls close to this theory.

Another pattern appears in cases, where the domestic law contains an exception or restriction to
a general legal rule, which the directive at issue does not acknowledge and does not allow either.
The exception or restriction by virtue of which a private party would be released from an
obligation is lifted by the preclusive effect of the directive, and the party will remain bound to
perform the obligation. In these circumstances the directive may preclude an exceptional national
rule passed for extraordinary occasions in contravention of the directive (Pafitis), or a conflicting

72 Weatherill, gp. cit. n 10 supra, at 184. This distinction, and the joining “only adverse repercussions” argument being
an essential component of the Costanzo/ Wells/ Arcor case law (vertical disputes) can be traced back as far as to the
paras. 56 and 57 of the Wells case. It was utilised by the Court in situations where a private party challenged an
administrative decision in a vertical legal dispute which at the same time concerned or even was prejudicial to the
legal interests of a third party taking no part in the dispute. For a brief summary of this case law, see the Opinion of
A. G. Ruiz-Jarabo Colomer in Pfiffer (C-397-403/01), n 1 supra, para 41. However A. G. Mazék correctly pointed out
that the Court “treads a fine line” in making and applying this distinction, Case C-411/05 Félix Palacios de la Villa v
Cortefiel Servicios SA [2007] ECR 1-8531, Opinion of A.G. Mazik, para 119. For the problems regarding this
distinction, see e.g. the Osterreichischer Zuchtverband case where the Verwaltungsgerichtshof (Austria) had principal
difficulties in deciding what could be qualified as simple legal burden as opposed to legal obligation, Case C-216/02
Osterreichischer Zuchtverband fiir Ponys, Kleinpferde und Spezialrassen v Burgenlindische 1andesregiernng [2004] ECR 1-10683,
para 24.

73 Lenaerts and Corthaut, gp. ¢it. n 31 supra, at 304.

7+ Of course, there are clear instances: for example, a simple situation has arisen in E/ Corte Inglés in this respect where
the Court reaffirming Dori declared that an unimplemented directive cannot serve as sole legal basis for an action
against a private litigant, Case C-192/94 E/ Corte Inglés SA v Cristina Blagguez Rivero [1996] ECR 1-1281, para 23.
Similarly, in Daihatsn, the association of German dealers could not establish a right with regard to the Company Law
Directive 68/151/EEC according to which it could demand imposing a fine against a company which had not
published its annual accounts, since domestic law, contrary to this directive, did not enable the association to do so.
Case C-97/96 Verband dentscher Daihatsu-Héndler eV v Daibatsn Dentschland GmbH [1997) ECR 1-6873, paras 23-26.

75 CLA Security International (C-194/94), n 3 supra; Case C-443/98 Unilever Italia SpA v Central Food SpA [2000] ECR I-
7535; Océano Groupo (C-240-244/98), n 7 supra; Case C-381/98 Ingmar GB Ltd v Eaton Leonard Technologies Inc. [2000]
ECR I1-9305.
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national marketing restriction which the directive does not allow (Unilever Austria), or an
additional condition set forth by a national provision unlawfully limiting the exercise of a right
protected by the directive (Bellone, Centrosteel, Axa Royale) or an exemption absolving an insurer
company contrary to the directive from general liability based on national legal provisions
(Berndldez). However, if an exception to the general national provision is granted and contained
by an unimplemented directive itself and the exception would exempt one of the parties from
performing obligations based on national legal provisions, this exception shall not be relied on in
the dispute (Faccini Dori).”

A directive may also have preclusive effect against such national provisions in a horizontal case
which set limitations contrary to the directive on the degree of liability for compensation or the
period of time for enforcing a claim in relation to economic activities regulated by EU law. It may
preclude national legislature from applying which, in contradiction to the directive, lays down
maximum limits of compensation or allows the compensation to be limited in a disproportionate
manner in insurance relations (Mendes Ferreira, Candolin) or prescribes a limit for the amount of
compensation claimed on account of infringement of the right protected by the directive
(Draehmpaehl). Regarding other types of conflicting limitations the doorstep-selling directive
(Council Directive 85/577/EEC) also precludes a national provision from imposing a time limit
within which the right of cancellation may be enforced, if the consumer has not received
information on this right (Heininger).” However, apparently running against Mendes Ferreira and
Draebmpaehl, the Riunione Adriatica judgment cannot be explained within this construction, where
Directives 73/239/EEC and 92/49/EEC could not remove limitation on the amount of
insurance premium provided by domestic law contrary to them, because in the Court's view it
would have imposed obligation on defendant.”

In most of these cases the obligation imposed on a private party could be enforceable by reason
of application of a directive, this obligation, however, was not derived from the directive itself.
This is a rather narrow construction of when a legal duty is imposed on a private party, and it can
well be criticised on account of the uncertain dividing lines. Nevertheless, the Court of Justice has
deemed applicable the Marshall/ Foster/ Dori doctrine under these conditions in the past ten or so

76 Pafitis (C-441/93), n 3 supra, Case C-77/97 Osterreichische Unilever GmbH v Smithkline Beecham Markenartifkel GmbH
[1999] ECR 1-0431, Case C-215/97 Barbara Bellone v Yokohama SpA [1998] ECR 1-2191, Case C-456/98 Centrosteel Sri
v Adipol GmbH [2000] ECR 1-6007, Case C-386/00 Axa Royale Belge SA v Georges Ochoa, Stratégie Finance SPRL [2002]
ECR 1-2209, at [31], Berndldez (C-129/94), 0 3 supra; Faccini Dori (C-91/92), n 1 supra. It is worth noting, that in this
pattern, the ground of nullity invoked by the plaintiff in Markeasing relating to a founders' contract of public limited
company but not envisaged by Company Law Directive 68/151/EEC itself could have been precluded by the
directive as an additional and unlawful national condition and restriction to the general right of founding and
operating companies protected by the directive, Marlasing (C-106/89), n 17 supra, especially paras 7 and 9.

77 Case C-348/98 Vitor Manuel Mendes Ferreira and Maria Clara Delgado Correia Ferreira v Companbia de Seguros Mundial
Confianca SA [2000] ECR 1-6711, para 41, Candolin (C-537/03), n 57 supra, para 35, Case C-180/95 Nils Draehmpaehl v
Urania Immobilienservice OHG [1997] ECR 1-2195, paras 37 and 43, Case C-481/99 Georg and Helga Heininger v Bayerische
Hypo- und Vereinsbank AG [2001] ECR 1-9945, para 48.

78 Case C-233/01 Rimnione Adriatica di Securta SpA (RAS) v Dario Lo Bue [2002] ECR 1-9411, paras 21-22. No
sufficient account seems to exist of why the application of the mentioned directives has created obligations for the
defendant in this case, if , for example, in Mendes Ferreira Council Directive 84/5/EEC, without doing so, could lift
the limitation on the compensation for losses sustained by the plaintiffs placing additional burden on the defendant?
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years. It is not clear how susceptible national courts will be to this niceties that can be sifted out
from the Court’s case law. (To wit, it is the Court of Justice that regularly draws the national
courts' attention to the requirement that no obligation derived from directives should be imposed

. . 79
on private parties.)”

VI. Connecting the dots: preclusive effect as an indirect effect of directly applicable
directives

A conclusion can be drawn from the foregoing, namely, that in the cases of the Pafitis line the
application of directives in horizontal disputes can only be explained if, contrarily to what has
been done so far, a distinction is made between the direct effect of a directive and its direct
applicability. The directly applicable norm (directive) without direct effect has a feature of
precluding the legal effects of conflicting domestic provisions, which, however, does not have the
result of imposing obligations on private parties based on the preclusive directive provisions. The
preclusive effect may mean an interim step in upholding EU law in national horizontal disputes.
The various legal effects produced by directives in legal disputes are conditional upon the
conditions set out in the Court’s case law. The degrees to which the prevalence in internal
litigation of untransposed or mistransposed directives is measured can be summed up in the

following way:*

(1) Indirect effect of indirectly applicable directives: duty of consistent interpretation (provided that the directive
and the national law can be reconciled by interpretation). A directive differing in content from a
national provision can produce indirect effect in horizontal legal disputes insofar as the domestic
court shall interpret and apply the national provision in conformity with the directive (zon
Colson/ Grimaldi/ Marleasing case law). The indirect character comes from that a directive provision
is capable of influencing the establishment of the content of domestic law, but it can only prevail
by virtue and by the mediation thereof.”

(2) Indirect effect of directly applicable directives: preclusive effect (if the directive and the domestic law
cannot be reconciled even by means of interpretation). In such instances the directive becoming
directly applicable precludes the application of contrary national provision if the preclusive
provision of the directive is sufficiently clear, precise and unconditional and does not impose
obligation on a private party (the Pafitis/ Berndldez/ CLA Security International case law). Naturally, it
depends on the particular content of the provisions of a directive whether they are able to

produce preclusive effect so their application cannot impose legal obligations on private litigants.

7 Case C-196/02 Vasiliki Nikoloudi v Organismos Tilepikinonion Ellades AE [2005] ECR 1-1789, para 72.

80 In many other studies can arrengements of by and large similar type be seen, see e.g. Lenaerts and Corthaut, gp. cit.
n 23 supra, at 292-314; Figueroa Regueiro, gp. cit. n 6 supra, at 11-26.

81 The weak form of confirming interpretation declared in Inter-Environnement Wallonie also comes under this point;
see also LOOf, op. cit. n 11 supra, at 889. Here the directive is also indirectly applicable and produces (limited) indirect
effect.
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(3) Direct effect of (directly applicable) directives (if the directive and the national law cannot be
reconciled even by interpretation). Directives do not have direct effect in horizontal disputes.
Direct effect can only emerge if the directive imposes an obligation on the State (or the

emanations of State) that did not, or at least not satisfactorily, implement the directive (a
Marshall/ Foster/ Dori case law).

(4) Absence of Level (1) or (111) internal effects of ( inapplicable) directives giving rise to State liability (if the
applicable domestic law is in irreconcilable conflict with the directive). If the above effects of
directives are not produced because of the lack of a condition, the directive cannot exert Level
(II) or (III) effects in national litigation and the national court has to decide according to the
contrary national provision, which gives rise to the Member State’s liability under EU law (the
Francovich case law).
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